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Court of Appeals of the District of Columbia. 


No. 3110. 

District of Columbia, Appellant, 

vs. 

Washington Terminal Company. 


a Supreme Court of the District of Columbia. 

In Equity. No. 32899. 

District of Columbia, Plaintiff, 

vs. 

Washington Terminal Company, Defendant. 

United States of America, 

District of Columbia, ss: 

He it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Mandate. 

Filed April 20, 1917. 

In the Supreme Court of the District of Columbia. 

Equity. No. 32899. 

District of Columbia, Plaintiff, 

vs. 

Washington Terminal Company, Defendant. 

United States of America, ss: 

[seal.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some °f you, in a cause between District of Columbia, 

1—3110a 


DISTRICT OF COLUMBIA VS. 


plaintiff, and Washington Terminal Company, defendant, Equity 
No. 32,899, wherein the decree of the said Supreme Court entered in 
said cause on the 11th day of July, A. I>. 19H>, is in the following 
words, viz: 

This cause coming on for hearing on the hill of complaint and mo¬ 
tion of the defendant to dismiss said cause for the reasons set forth 
therein, and the court having heard argument and duly considered 
said motion, and being of the opinion that said hill does not state a 
cause of action and should he dismissed, it is thereupon this 11th day 
of Julv, 1910, 

2 Adjudged, ordered and decreed that the hill of complaint 

in the ahove-ent it led cause he and it is dismissed with costs. 

WALTER I. McCOY, Justice. 


as by the inspection of the transcript of the record of the said Su¬ 
preme Court, which was brought into the Court of Appeals of the Dis¬ 
trict of Columbia bv virtue of an appeal, agreeably to the Act of Con¬ 
gress in such case made and provided, fully ami at large ap|»ears. 

And whereas, in the present term of April, in the year of our 
Lord one thousand nine hundred and seventeen, the said cause came 
on to he heard before the said Court of Appeals on the said transcript 
of record, and was argued by counsel: 

On consideration whereof. It is now here ordered adjudged and 
decreed I y this Court that the decree of the said Supreme Court in 
this cause he, and the same is hereby, attirmed with costs; and that 
the said defendant, Washington Terminal Company, recover against 
the said plaintiff Five dollars for its costs herein expended and have 
execution therefor. 

April 2, 1917. 


And whereas, to wit. on the 2’>th dav of Mav in the vear of our 

« i * i 

Lord 1917 the following appears of record: 

“On consideration of the appellant s motion to recall the mandate 

in the alnive entitled cause ami to amend the same by directing that 

such further proceedings he had in the Supreme Court, if any, as the 

said Supreme Court may deem proper. It is by the Court this 

3 dav ordered that said motion be and the same is hereby 
• 

granted/’ 

You, therefore, are hereby commanded that such execution and 
proceedings he had in said cause, as according to right and justice and 
the laws of the United States ought to he had. the said appeal notwith¬ 
standing. 

Witness the Honorable Seth Shepard, Chief Justice of said Court 
of Appeals, the 20th day of April in the year of our Lord one thou¬ 
sand nine hundred and seventeen. 

IIENRY W. IIODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 


WASHINGTON TERMINAL COMPANY. 


o 


Costs of Defendant. 

Clerk. $.... 

Attorney. $ 0.00 

Printing Record. $Paid 

$5. oo 

(Endorsed.) 


Recalled May 25, 1017. 
Reissued “ “ “ 


Motion for Leave to Amend Bill. 
Filed June 12, 1017. 


Now conics the plaintiff. the District of Columbia, and moves for 
leave to amend its original bill tiled herein so as to conform to a decla¬ 
ration at law. 

For grounds for this motion plaintiff says: 

1. That by the Act of March 0. 1015, (OH Stats. 050) the Ju¬ 

dicial Code of March 3, 1011 (00 Stats. 1104) Sec. 274 was 
4 amended so as to provide that where a suit in equity should 
have been brought at law the Court shall order any amend¬ 
ments to the pleadings which may be necessary to conform them with 
the proper practice. 

2. That the Court of Appeals in its opinion of April 2, 1017, in 
effect determined that the present action should have been brought on 
the law side of the Court. 

0. That the present cause comes squarely within both the letter 
and the spirit of the said Act of March 3, 1015. 

C. II. SYME, 

F. II. S., 

F. IT. STEPHENS, 

Attorneys for Plaintiff. 

Messrs. Hamilton and Hamilton, Washington, 1). C.: 

Take notice that the above motion will be set down for argument 
for Friday, June 15, 1017. 

C. IT. SYME. 

F. H. S., 

F. H. STEPHENS. 
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DISTRICT OF COLUMBIA VS. 


Order Overruling Motion to Amend Bill. 
Filed July 1*2, 1017. 


On consideration of the motion of plaintiff for leave to amend the 

bill of complaint so as to conform to an action at law it is this 12th 

dav of .Julv 1017 ordered that said motion he and it is overruled on 
* • 

the ground that said motion was not seasonably made. 

WENDELL I\ STAFFORD, Justice. 

7) From the above action of the Court the plaintiff notes an 

appeal in open Court. 

WENDELL P. STAFFORD, Justice. 


. 1 ssign ment of Krrors. 

Filed Julv 18, 1017. 

%/ * 

******* 

Now comes the plaintiff, l>v its attorneys, and assigns for error 
in the above entitled cause,— 

1. The action of the Court below in refusing the motion for leave 
to amend the original hill herein. 

2. The action of the Court in holding that the cause was no longer 
open. 

3. The action of the court in holding that the motion to amend 
was not seasonably made. 

C. H.SYME, 

F. IT. S., 

F. H. STEPHENS, 
Attorneys for Plaintiff. 

S 

Designation of He cord. 

Filed Julv 18, 1917. 

ti / 

******* 

The clerk of the Court will please prepare a record, in the above 
cause, for the Court of Appeals consisting of,— 

1. The mandate and amended mandate of the Court of Appeals, 
showing the dates of the filing of the same. 

6 2. The motion for leave to amend the bill so as to conform 

to a declaration at law. 


WASHINGTON TERMINAL COMPANY. 


i) 


3. The order of the court denying the leave to amend; and the ap¬ 
peal therefrom in open court. 

4. The assignment of errors. 

5. This designation. 

C. H. SYME, 

F. IT. S., 

F. 11. STEPHENS, 

Attorneys for Plaintiff. 


7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 6, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32899 in Equity, wherein the 
District of Columbia is Plaintiff and Washington Terminal Company 
is Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
28th day of July, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3110. District of Columbia, appellant, vs. Washington Terminal 
Company. Court of Appeals, District of Columbia. Filed Jul- 31, 
1917. Henry W. Hodges, clerk. 
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No. 3110. 


DISTRICT OF COLUMBIA, Aitellant, 


VS. 


WASHINGTON TERMINAL COMPANY, Appellee. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This case was here before (No. 2997) on appeal from the 
Supreme Court of the District of Columbia, which entered 
a decree on the equity side of the court dismissing the bill 
of the District of Columbia filed against the Washington 
Terminal Company in an attempt to make the Washington 
Terminal Company pay taxes upon the streets, avenues, and 
alleys closed for the use and occupation of the company, 
and now included in the site of the Union Station and yards. 
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The court below held that an equity court had no jurisdic¬ 
tion to enforce the payment of taxes under the circumstances. 
This court affirmed that decree on April 2, 1017, and re¬ 
manded the cause. Thereafter, it appearing to counsel that 
advantage might he taken of the amendment to the Judicial 
Code passed on the third day of March, 1915 (38 Stat., 956), 
and that the equity suit might l»e converted into an action 
at law, applied to this court for an amended mandate. It 
was assumed that the original decree, being simply affirmed, 
would leave the District in a position where it could not ap¬ 
ply for leave to amend, and so this court was asked “to 
amend the said mandate so as to send the said cause back 
to said Supreme Court for such further proceeding, if any, 
as the said Supreme Court may deem proper.” This motion 
was granted, the mandate recalled and modified, and re¬ 
issued on the 25th day of May, 1917. On June 12 the plain- 
till' filed a motion in the Supreme Court for leave to amend 
its bill therein so as to conform to an action at law. After 
argument and consideration this motion was denied, under 
the terms of the order (R., page 1), because “not season¬ 
ably made.” The court stated that under the rules of the 

court the Mav term, at which term the amended mandate 
% 

had come down, had expired and the motion, having not 
been tiled until after the beginning of the June term, the 
court was without jurisdiction to grant the motion, but had 
lost control over the proceedings. The court also made the 
statement from the bench that if the motion had been made 
in the May term of court, it would have been granted. 
From this order the District noted an appeal in open court, 
and the question now presented is whether the expiration 
of the May term of the equity court deprived the court of 
its power to take further proceedings in the cause. 
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Assignments of Error. 

Counsel assign for error: 

1. The action of the court below in refusing the motion 
for leave to amend the original bill herein. 

2. The action of the court in holding that the cause was 
no longer open. 

3. The action of the court in holding that the motion 
to amend was not seasonably made. 


ARGUMENT. 

I. 

Whether the failure to file the motion to amend at the 
same special term of the equity court in which a mandate 
comes down from this court deprives the court of power to 
grant the motion. 

‘‘Law Rule No. 1. The terms of the court shall be¬ 
gin as follows: * * * of the Equity Court, on the 

first Tuesday in each month.” 

“2. Continuation of.—Each term shall continue 
until the commencement of the next term, and as to 
any particular cause, until the final disposition of 
any motion, petition or bill of exceptions contem¬ 
plated be filed or submitted within the time allowed 
by the rules.” 

The original mandate was filed April 2, the amended one 
on May 25. The express object of the latter was “for such 
further proceedings, if any, as may he proper.” Under rule 
1, paragraph 2, above quoted, the term did not expire until 
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“the final disposition * * * of the petition.” This lan¬ 

guage could not apply to the motion, because that had not 
been filed. 

"Pile petition either had i>een finally disposed of or it had 
not. The petition could not have been finally disposed of 
under the amended mandate, because that mandate ex¬ 
pressly gave the court the power to proceed further. There 
can be no doubt that if the decree had been reversed and re¬ 
manded for further proceedings, the case would have been 
still open for action by either party. The cause would not 
have been ended until some further action of the court. 
Steps in a case are not taken by a court »uo motu, but at the 
instance of the parties, and until the parties move the cause 
is suspended. There is no injustice in such a rule, for either 
party is at liberty to move, the one to advance the cause, the 
other to dismiss for want of prosecution. That there was a 
cause pending was fully recognized by the court in his state¬ 
ment that if the motion had been filed at the Mav term it 
would have been granted. In other words, he had the power 
to allow an amendment at the May term, and recognized the 
force of the mandate in this respect, and to this extent, but 
held that the conclusion of the May term deprived him of 
further jurisdiction. If there was a cause pending, and it 
is conceded that there was, at any time after the filing of 
the amended mandate, then under rule 1, paragraph 2, 
above quoted, no term could conclude that cause “until the 
final disposition of any * * * petition filed.” 

Further, it is provided by section 399 of the Code, chapter 
8, under the head of amendments— 

“Sec. 399. In all judicial proceedings the court, 
justice or judge, in which, or before whom, the cause 
shall be pending shall have power upon such terms 
as shall seem best, at any stage of the case, to allow 
amendments of writs, pleadings, or other papers in 
the cause and to allow supplemental or substituted 
affidavits to be filed.” 
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The court below having been empowered by this court to 
proceed further, and having recognized a pending cause, 
was undoubtedly empowered, under this provision of the 
Code, to allow the amendment asked. 

It might be added that the expiration of the special term 
of the Equity Court has never before been held to conclude 
the parties in the manner ruled. 

The ruling complained of would very easily, if it stands, 
work a great hardship upon litigants. For example, the 
original mandate in this cause went down on the last day 
of the March term—April 2—which was Monday, and the 
April term of the Equity Court, began on the next day, 
Tuesday, the 3d day of April, so that if the original mandate 
had contained the authority carried bv the amended man- 
date to the court to proceed with the cause, it would have 
l>een utterly useless to the District, because the term expired 
the day it was filed, and the appellant would have had only 
the balance of that day. between the time of the filing 
of the mandate and four o’clock p. m., in which to move. It 
is submitted that this court should not give such a narrow 
construction to the rule, and defeat the obvious purpose for 
which the amended mandate was made. Rules and statutes 
providing for amendments are lil>erally construed to fur¬ 
ther hearings on the merits. 

Alfred Richards Brick Co. vs. Atkinson, 16 App., 
462. 

Wagenhurst vs. Wineland, 22 App., 356, 367. 

Wiggins’ Ferry vs. Ohio, &e., Co., 142 U. S., 396, 
413. 

The act of March 3, 1915 (38 St., 956), also provided 
“that any party to the suit shall have the right, at any stage 
of the cause, to amend his pleadings,” etc. (Section 274-a). 

There is another view of the question worthy of serious 
consideration. A mandate from any appellate court to an in¬ 
ferior cannot, in the very nature of judicial procedure, be 
hampered or nullified by any rule of procedure existing in 




the inferior court to which the mandate is directed. If a 
mandate directing a reversal and dismissal, or reversal and 
modification, or an affirmance with modifications, or, as in 
this case an affirmance with direction to permit proper 
amendments, can he nullified by a rule of the lower court, 
then the distinction between original and appellate jurisdic¬ 
tion is obliterated, and every court of original jurisdiction 
can shelter itself behind it< own rule* and ignore a mandate 
of an appellate court. This is obviously a mlnrtio ail ah- 
surdwni; but is precisely what happened to the case at bar. 


II. 

Authorities. 

Counsel have been unable to find, after considerable 
search, any precedent which bears directly upon the question 
involved. Counsel therefore present such analogies as seem 
apropos. 


‘‘In the case in IS Missouri, of Sia f r is. ('lurk, it 
appeared that the prisoner had been tried on an in¬ 
dictment which was not signed at the time of the 
trial by the foreman as a true bill and that the clerk 
had not marked the time of filing the same, on the 
indictment. It was held, on writ of error to the Su¬ 
preme Court, that the court had a right, on motion 
at a subsequent term, to amend its record by a state¬ 
ment of these facts, not onlv bv the endorsement 

• * 

upon the bill, but by a regular entrv on the journal, 
that ‘the grand jury returned into the following true 
bills of indictment* (naming the one under which 
the defendant was convicted). The court said that, 
if these acts had taken place, the failure of the clerk 
to make proper and formal entries on the records of 
the court might have been supplied or corrected by 
having such entries made ntine pro tunc. 

“In Xelson vs. Barker, 3 McLean, 379, Mr. Justice 
McLean observed, in regard to an amendment of a 
declaration under a plea of misnomer, that it was 
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objected to on the ground that there was nothing to 
amend by, to which lie replied that at common law 
tbe court could only give leave to amend when there 
was something to amend bv, and anciently amend¬ 
ments were required to be made at tbe term at which 
the error occurred, but now an amendment may be 
made at any time before judgment, and in some 
cases after judgment; and be refers to tbe 32d sec¬ 
tion of tbe Judiciarv Act of 1789.” 

Wight, Petitioner, 134 U. S., 136-146. 

“Tbe syllabus to tbe case of tbe Rank vs. Worcester, 
3 Pet., 431, indicates that tbe presenting of tbe man¬ 
date is a matter of importance, though no mention 
is made of it in tbe bodv of tbe opinion. In Jackson 
vs. Ashton , 10 Pet., 481, tbe cause was allowed to be 
reinstated two years after the mandate. In Murphy 
vs. Stewart. 2 Howard. 263. 280, a motion to arrest 
a judgment was granted at tbe November term, 1840, 
in tbe Circuit Court, and that in November term, 
1841, the motion was set aside and tbe verdict 
amended. 

“Tbe mandate for further proceedings leaves tbe 
case open in tbe court below, ‘tbe case being left open 
by tbe opinion and mandate of this court and by tbe 
general rules of practice in equity for further pro¬ 
ceedings, that tbe right in the plaintiffs to file a repli¬ 
cation, putting the cause at issue, tbe Circuit Court 
might in its discretion allow amendments of tbe 
pleadings for tbe purpose of more fully or clearly 
presenting tbe facts at issue between tbe parties.’ ” 

In re Sanford Fork and Tool Company, 160 
U. S., 247, 259. 

Amendments depend upon discretion “which must be 
regulated more by tbe particular circumstances of every case 
than by any precise and known rule of law.” 

Marine Company vs. Hodgson, 6 Cranch, 206, 217, 

218. * * 

Neale vs. Neale, 9 Wallace, 1, 8. 
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“The ends of justice should not }>e sacriHeed to 
mere form or by the too ready adherence to technical 
rules of practice.** 

Harlan. J., in Hardin*/ cs. Hot/d, 118 U. S., 
756, 701. 

It appears also that the defendant is not entitled to a dis¬ 
missal or non-suit “unless the case is brought within the 
terms of the statute authorizing dismissal for failure to take 
proceedings within a specified time, or unless plaintiff de¬ 
clines to amend a defective pleading or to withdraw a de¬ 
murrer which has been overruled on appeal*’ (4 C. J., 
1231). 

It appears also that defendant might have made a motion 
to dismiss (13 PI. and Pr., 850). On remand for further 
proceedings or without directions pleadings may he amended 
within the discretion of the lower court (13 PI. and Pr., 
860). 

“The courts being established fin* the purpose of 
administering real justice to individual*, will feel 
much reluctance at the necessity of deciding a ca"se 
on a slip in pleading or on the inadvertanee of coun¬ 
sel. They can permit the cause to go off on such 
points only when some rule of law, the observance 
of which is deemed essential to the general adminis¬ 
tration of justice, peremptorily requires it.*’ 

Sheehy vs. Maudeville, Marshall, C. J., in 7 
Cr., 217. 

It is within the power of an equity court to permit amend¬ 
ment*, although the strict letter of practice called for a final 
decree. Tn Alfred Richards Brick Co. vs. Atkinson, 16 
App., 462, a cause was finally heard on bill and answer; but 
instead of a final decree being entered, which would be 
proper under strict interpretation of equity procedure, this 
court said it was proper for the court to permit an amend¬ 
ment of the pleadings so as to have the case heard on its 
merits. 
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So, also, an appellate court may remand a case to permit 
an amendment of the pleadings, so that the cause may be 
heard on its merits. 

Wagenhurst vs. Wineland, 22 App., 356, 367. 
Wiggins’ Ferry vs. Ohio, &c., Co., 142 U. S., 396, 
413. 


It is respectfully submitted that the court below erred in 
not exercising its discretion as to whether the amendment 
should be allowed or not, but in disposing of the motion 
upon the theory that the expiration of the term left him 
without that power. 


CONRAD H. SYME, 
FRANCIS H. STEPHENS, 

Attorneys for Appellant. 


(35015) 
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OCTOBER TERM, 1917. 



No. 3110. 


DISTRICT OF COLUMBIA, 


Appellant, 


vs. 


WASHINGTON TERMINAL COMPANY. 


BRIEF ON BEHALF OF APPELLEE. 


By reference to the record in the former appeal of this 
case, No. 2997, on the dockets of this court, it appears that 
the hill of complaint was tiled in the court below on Septern- 
l>er 9, 1914, and on motion of the defendant said hill was 
dismissed by the lower court by final decree entered on July 
11, 1916. 

Thereupon an appeal was taken by the plaintiff to this 
court, and after the case had been argued and submitted this 
court rendered its opinion on April 2, 1917, affirming the 

lm 
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decree of the Supreme Court of the District of Columbia di>- 
missing the bill of complaint with costs (Dec., ]>. 2). 

After the mandate had been sent to the lower court plain¬ 
tiff requested this court to recall its mandate, for the purpose 
of having it amended in a certain particular asked by plain¬ 
tiff, and this court granted said request and amended the 
mandate in the language requested by plaintiff, on May 25, 
1917 (Dec., p. 2). 

Thereafter nothing was done by the plaintiff until the 
12th day of June, 1917, when it filed its motion in the 
lower court for leave to amend tI k* original hill so as to 
conform to a declaration at law ( Dec., p. 2). This motion 
came on for argument before the equity court on June 15, 
1917, and after consideration thereof the court overruled 
and dismissed said motion for the reason expressed in the 
order, that said motion had not U*en seasonably made (Dec., 
p. 4). 

The objections urged by the appellee against the grant¬ 
ing of said motion by the court below were the same as 
those stated in the motion to dismiss the appeal which has 
been filed in this cause, the decision on which has been 


postponed by the court to final hearing of this cause. 

W hile the court below stated, as shown bv the record, 
that it preferred to have its action in dismissing said motion 
based upon the reason that said motion was not seasonably 
made, we l eg leave to differ with counsel for appellant as 
to an alleged statement by the lower court that if said 
motion had been filed in the May term of the court it 
would have been granted. We do not understand that the 
lower court made any such statement. The lower court 
did not express an opinion as to the grounds of the motion 
other than the one acted upon, and very naturally so, since, 
if the lower court found that it did not have jurisdiction 
to grant said motion, it was wholly unnecessary for it to 


pass upon the other grounds stated therein. Since it 
was admitted by the record tluit the final decree dismissing 
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the bill of complaint had been entered on July 11, 1910, 

and that said final decree had been affirmed bv this court 

* 

on April 2, 1917, and that the motion for leave to amend 
the bill of complaint was not filed until June 12, 1917, we 
are unable to perceive how the lower court, in view of the 
law and rules of court, could have the power to entertain 
this motion, and in discussing the various objections to the 
granting of said motion the court simply said that it pre¬ 
ferred to have the order overruling said motion based upon 
the one ground of its coming too late, without expressing 
an opinion or decision on the other objections made to the 
granting of said motion. 

From the action of the lower court in overruling said 
motion to amend the hill of complaint, this appeal has 
l>een taken (Ree., p. 4). 

The grounds urged in support of the motion to dismiss 
this appeal touch the merits of the appeal as well as ques¬ 
tions of practice, and it is respectfully insisted that the 
grounds stated in the motion present insuperable obstacles 
against the granting of the relief prayed by appellant in 
this appeal and in its motion to the lower court for leave 
to amend its hill of complaint. 

It will not he necessary to repeat in this brief the grounds 
of the motion to dismiss the appeal, hut we will content 
ourselves by restating three of the principal grounds of the 
motion to dismiss: 

1. That the order of the lower court appealed 
from was made in exercise of a discretion expressly 
conferred upon this court by the terms of the man¬ 
date of this court in Cause No. 2997, and that the 
exercise of said discretion by the lower court can¬ 
not l>e made the subject of an appeal, unless it should 
appear clearly that there was abuse of such dis¬ 
cretion. 

2. The lower court was without legal authority 
to amend the original hill of complaint as prayed by 
appellant because the application for leave to amend 
was made long after the case had been finally termi- 
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Hated by a final decree, and said amendment could 
not properly be allowed without first setting aside 
the final decree dismissing the bill, and that the 
lapse of several terms between the rendition of said 
decree, the decision of the Court of Aj >peals affirming 
said decree and the application for leave to amend, 
deprived the lower court of authority to grant said 
amendment. 




That the relief asked bv appellant in its motion 
for leave to amend, filed in the lower court on June 
1*2, lhlT, is not authorized by the act of Congress of 
March 2, lfilo. known as section *274-*/, was not in¬ 
tended to authorize, and did not empower the court 
to permit an amendment so as to change the form 
of an action after the cause of action had gone to 
final decree and that decree been affirmed on appeal. 


ARGUMENT. 

I. 

Counsel for appellee are wholly unable to follow the argu¬ 
ment of appellant to the effect that section 2 of Law Rule I 
of the Supreme Court of the District of Columbia has any 
bearing whatever upon the questions now before this court. 
A\ hile that rule does distinctly fix the terms of the equity 
court, and l y section 2 provides that so far as any particular 
pending case is concerned, the term in which “any motion, 
petition or hill of exceptions” shall be filed in said case shall 
continue in theory until the final disposition of such motion, 
petition or bill of exceptions, yet we cannot see that said sec¬ 
tion has anything to do with the question now before this 
court. There was no motion, petition or bill of exceptions in 
this case pending before the lower court in either the April 
or May Term of 1017, which, under the force of said rule, 
could be continued to the June or July Term until final dis¬ 
position thereof. So far as the record shows, there was abso- 
lutelv nothing before the lower court for action from the 
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time of the rendition of the final decree dismissing the bill of 
complaint on July 11, 191(1, until the motion was filed on 
June 12, 1917, asking leave to amend said bill of complaint 
so as to entirely change the form of action therein set forth. 
It is true that this court affirmed said final decree on April 
2, 1917, and subsequently issued its amended mandate on 
May 25, 1917, so as to authorize the lower court, if it should 
deem proper, to take further proceedings in the case, if any, 
under the law and under the facts of the case could he taken, 
but this court did not reopen or reverse said final decree so as 
to reopen the case for such action as the lower court might 
think necessary to he taken. 

According to appellant’s argument, neither the decree of 
the court below dismissing the hill nor the affirmance of 
said decree by this court was a final decree in anv sense, and 
that because this court amended its mandate so as to permit 
the lower court to take further action if any could be taken, 
and which in its discretion it might authorize to l>e taken, 
such action reopened the cause and left it standing upon the 
dockets of the court as a pending case; and that this condi¬ 
tion of pendency could continue indefinitely and until the 
appellant chose to present an application to the lower court 
for leave to amend its bill of complaint by changing it into 
a suit at law. We do not think these contentions are sound. 

The decree of the lower court of July 11, 191 (>, dismissing 
the bill of complaint was a final decree, and the decision of 
this court on appeal from that decree in cause No. 2997, 
was a final decision and was not affected jus such by the 
amendment which this court allowed to its mandate; and if 
under the practice which obtains in courts of justice the ap¬ 
pellant in this case has the right at any time after the expira¬ 
tion of the term at which a final decree has been entered, to 
apply to the court by motion to set aside said decree and allow 
an amendment which would transfer the case to another 
branch of the court for trial, then the successful party to such 
litigation acquires no right by the entry of the final decree, 
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termine that the lower court should set aside the rules of 
court governing such matters, and did not order that an 
amendment should l>e allowed, hut left the matter wholly to 
the discretion of the lower court, to whom such applica¬ 
tion would have to he made. 

If tIiis court had intended hv said amended mandate to 
decide that the plaintiff was entitled, as a matter of right, 
to amend its hill of complaint, or that the lower court should 
consider said mandate as a direction to allow such amend¬ 
ment, this court would have said so in direct terms, and in 
doing so it would have been compelled to reverse the final 
decree entered hy the lower court in the case for the purpose 
of permitting such amendment. 

The three decisions of this court cited by appellant on 
page r> of its brief, show that the court reversed each of said 
cases for the express purpose of permitting amendments to 
the pleadings, and we submit that the uniform practice of 
appellate courts is to reverse a decree whenever the court de¬ 
cides that the ]>leadings in the lower court should be 
amended. To permit or allow amendments changing the 
form of action in any particular after the final decree has 
been made and atlirmed, would have the effect of disregard¬ 
ing altogether the rights of the parties, which have l>een 
fixed and determined hv the final decree. 

Furthermore, it is submitted that hv the terms of the 
amended mandate this court expressly left it to the discre¬ 
tion of the lower court to determine whether any further 
proceedings could or should he allowed, and if so, the form 
which such proceedings should take. In exercising such dis¬ 
cretion, the lower court, as well as this court, was equally 
hound by the rules of court, which have the force and effect 
of law. The rules of the lower court fix the terms of court 
and provide that each term of the equity court shall begin 
on the first Tuesday of each month, and the equity court 
was bound hy this rule when the application for leave to 
amend the bill of complaint was presented to it on June 12, 
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1917. If under the law and the rules of court the equity 
court then had power to set aside the decree entered July 
11, 1916, terminating the litigation, and to grant leave to 
amend the pleadings so as to revive and renew* the identical 
litigation finally disposed of by said decree, then it would 
seem that said equity court has power to reopen and set aside 
any litigation at any time heretofore disposed of, and could 
as well pass upon and grant plaintiffs motion of June 12, 
1917, if the same had been delayed for ten years or longer. 

It would hardly seem necessary for us to refer to decisions 
holding that after a term at which a final decree is entered 
or passed, said decree has also passed beyond the control of 
the court except for purposes of its enforcement, because it 
has been uniformly held that except for the correction of 
clerical errors, the trial court loses the power to set aside, re¬ 
open or amend its final decree in any case after the term at 
which said decree was entered has expired unless such decree 
is reversed by an appellate tribunal. 

The Supreme Court, in the case of Sibbald vs. United 
States, 12 Peters, 488, said: 

“A final decree in chancery is as conclusive as a 
judgment at law. Citations. Both are conclusive on 
the rights of the parties thereby adjudicated. 

“No principle is better settled, or of more universal 
application, than that no court can reverse or annul 
its own final decrees or judgments, for errors of fact 
or law*, after the term in which they have been ren¬ 
dered, unless for clerical mistakes; * * * from 

which it follows that no change or modification can 
be made, which may substantially vary or affect it 
in any material thing.’’ 

“After the term has ended, all final judgments and 
decrees of the court pass beyond its control, unless 
steps are taken during that term, by motion or other¬ 
wise, to set aside, modify or correct them; and if 
errors exist, they can be corrected only by such pro¬ 
ceeding, by writ of error or appeal, as may be al- 

2m 
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lowed in a court which, by law, can review the de¬ 
cision.'* 


Bronson is. Schultcn, 104 1*. 8., 410. 


See also 


Cameron vs. McKoberts, 3 

Texas & Pacific Rv. < Jo. vs. 

« 

% 

IT. 


\\ hen ton, ol) 1. 

Anderson, 140 U. 8., 237. 


The action taken by the lower court in overruling ap¬ 
pellant’s motion for leave to amend the bill of complaint 
was in strict conformity with the provisions of the amended 
mandate, which left it to the discretion of the lower court to 
determine whether or not an amendment could or should 
he allowed. If we are correct in interpreting the meaning 
of said mandate, then we assume that it will he admitted 
that no appeal will lie from the exercise of such discretion 

bv the lower court. The exercise bv the lower court of a 
• < 

discretion reposed in it by the law or by the mandate of this 
court is not subject to review on appeal, except for gross 
abuse of such discretion, and there is no claim in this case 
that there was an abuse of discretion. 

Walden vs. Bodlev, 14 Peters, 156. 

Bullitt County vs. Washer, 130 D. 8., at p. 145. 
(iormley vs. Bunyan, 138 V. K., at p. 630. 

Sawyer vs. Piper, 189 V. 8., at p. 157. 

Koval Ins. Co. vs. Miller, 199 V. 8., at p. 369. 


Under the circumstances of this case, we submit that the 
lower court had no power to do anything more than it *was 
authorized to do bv the mandate, and if it has acted in con- 
fortuity with the mandate then we submit that no appeal 
lies to this court from its action in the premises. 

In Durant Co. vs. Essex. 101 U. 8., at page 556, the court 
said: 

‘‘Waiving all questions as to the right of appeal 
from such an order, we are clearly of the opinion 
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that the circuit court could do no otherwise than it 
did. On a mandate from this court atlirming a de¬ 
cree, the circuit court can only record our order and 
proceed with the execution of its own decree as afore¬ 
said. It has no power to rescind or modify what we 
have established. * * * The result of the appeal 

to us was an affirmance of what had been done below. 
After the appeal has l>oen taken, the power of the 
court helow over its own decree was gone. All it 
could do after was to ohev our mandate when it was 
sent down. We atlirmcd its decree and ordered execu¬ 
tion. We might have ordered a modification so as to 
declare that the dismissal should be without preju¬ 
dice. We did not do so. The circuit court had no 
power after that to do what we might have done and 
did not do.” 


In McMicken rg. Rerin, 18 Howard, at star, page 511, the 
court said: 

“Our conclusion is, there was no error in the final 
decree rendered in the circuit court. 

“At a subsequent term, the appellant filed a peti¬ 
tion in the circuit court alleging that he had keen de¬ 
ceived by the appellee in reference to the prosecution 
of the bill and had consequently failed to make any 
appearance or answer, and that he had a meritorious 
defense. 

“lie prayed the court to set aside the decree, and 
to allow him to file an answer to the bill. This peti¬ 
tion was dismissed. We concur in the judgment of 
the circuit court as to the propriety of this course. 
This court, in Brocket vs. Brocket, 2 How., 238, de¬ 
termined that an appeal would not lie from the re¬ 
fusal of a court to open a former decree, though the 
petition in that case was filed during the term at 
which the decree was entered. In Cameron vs. Me- 
Roberts, 3 Wheat., 591, it decided that the circuit 
courts have no power to set aside their decrees in 
equity on motion after the term at which they were 
rendered. 

“These decisions are conclusive of the questions 
raised upon the order dismissing the petition.” 
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To the same effect see: 

Ex iarte Dubuque and Pacific Co., 68 U. S., at 73. 
Stewart vs. Salamon, 97 U. S., at 362. 

Humphrey vs. Baker, 103 U. S., at 737. 

In re Wash. Georgetown R. Co., 140 U. S., at 96. 

No appeal lies from a decree entered in exact conformity 

%J 

with the mandate. 

Maekall vs. Willoughby, 6 App I>. C., 125. 

McLane vs. Cropper, 6 App. D. C., 422. 

Warner vs. Grayson, 24 App. D. C., 55. 

III. 

Coining now to a consideration of the act of March 3, 
1915, incorporated in the Judicial Code as section 274 a, it 
is submitted that that section does not provide for an amend¬ 
ment changing the form of action after a final decree has 
been rendered in the case by the trial court and affirmed on 
appeal, and that this is apparent not only from a casual 
reading of the section in question, but from a reference to 
the report of the judiciary committee upon which the section 
was adopted by Congress. Section 274a of the Judicial Code 
is as follows: 

“That in case any of said courts shall find that a 

suit at law should have been brought in equity or a 

suit in equity should have been brought at law, the 

court shall order any amendments to the pleadings 

which may be necessary to conform them to the 
* * 

proper practice. Any party to the suit shall have the 
right, at any stage of the cause, to amend his plead¬ 
ings so as to obviate the objection that his suit was not 
brought on the right side of the court. The cause 
shall proceed and be determined upon such amended 
pleadings. All testimony taken before such amend¬ 
ment, if preserved, shall stand as testimony in the 
cause with like effect as if the pleadings had been 
originally in the amended form/’ 
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The object of this amendment to the Judicial Code, as 
stated by Hon. H. Garland Dupre, Congressional Record, vol. 
51, Appendix, page 777, was to confer upon the District court 
in which a case might l>e filed, the power to transfer a case 
to another branch of the same court, when it appeared during 
the course of the trial that it had been brought in the wrong 
court, without requiring a dismissal of the suit and the rein¬ 
stitution of the same cause of action in the same court, and 
frequently before the same judge but in a different branch 
of the court. In the statement of Mr. Dupre, above referred 
to, he says: 

“The object of the first section of this bill is to 
enable the district courts of the United States to cor¬ 
rect a mistake made by the plaintiff in describing his 
suit as a suit at law when his remedy should have 
been in equity, or in describing his suit as a suit in 
equity when his remedy should have been at law, 
without the necessity of bringing a new action. The 
practice thus proposed exists in most of the States in 
which there is no separate court of chancery. In the 
so-called code States the provision which was adopted 
by the New York Code of Procedure in 1848 has been 
adopted, namely, that the distinguishing forms of 
actions at law and suits in equity have been abolished. 
It is not proposed in any way to abolish the essen¬ 
tial distinction between remedies at law and in equity, 
but to obviate the necessity of dismissing one suit 
and beginning another. This seems all the more 
reasonable, because in the Federal courts the same 
judge presides over trials at law and hearings in 
equity. There is the same clerk’s office, and in most 
cases, the same clerk.” 

That statement is almost identical with the first sentence 
of section 274a. It is apparent from the language used, 
both in the law and in the statement before Congress at the 
time of its passage, that it was the intention of Congress to 
confer upon the trial courts, that is, the District Federal 
Courts, the power to transfer a suit from the equity to the 
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law side of the court, and vice verm, by ordering such ainend- 
nicnts to the pleadings as might be necessary to conform 
the case to the proper practice. 

In this case no District Court, nor even the Court of 
Appeals, has found that “a suit in equity should have been 
brought at law,” and the right to order an amendment 
under this section of the Judicial Code must he based upon 
a finding by the trial court that such suit should have 
been brought at law and not in equity, and this finding must 
be made at some “stage of the case,” and not after the entry 
of final decree. That such power of transfer was intended 
to he exercised only during the course of the trial and not 
at any time after a case has been finally disposed of and 
decree entered, is apparent from a reading of the section. 
In conferring the right upon parties litigant to make neces- 
sarv amendments so as to transfer a ease from a court of 
law to a court of equity, and rice versa, the statute says that 
any party may “af any stage of the cause amend his plead¬ 
ings so as to obviate the objection that his suit was not 
1 rought on the right side of the court.” The language “at 
any stage of the cause” could only apply to a suit pending 
and could not. we submit, be construed to extend to a cause 

which had come to an end and been finally determined bv 

«. •/ 

final decree. After judgment or decree entered, the cause 
ceases to be a cause of action, because the cause of action 
is merged into the judgment or decree. That it was in¬ 
tended by Congress that the power conferred upon the 
District court to transfer the ease from one court to the 
other should l>e exercised only at some stage during the 
course of the trial and before final decree, is evidenced bv 

i 

the further provisions of the section in question, which 
are to the effect that after such amendments are made “the 
cause shall proceed and he determined upon such amended 
pleadings.” How can it le argued that the power con¬ 
ferred bv this section extends to a cause which has already 
« * 

been determined? The correctness of such interpretation 
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is further evidenced by the last sentence of the section, 
which provides that "all testimony taken before the amend¬ 
ment, if preserved, shall stand as testimony in the cause 
with like effect as if the pleadings had been originally in 
the amended form/’ 

We respectfully submit that this amendment to the Judi¬ 
cial Code was onlv intended by its framers and by a fair 
interpretation of the language of the amendment itself to 
permit of such amendments to pleadings during the course 
of the trial as would he proper to transfer a case from 
the equity side of the court to the law side, or vice versa 
before the case has reached a final decree. That the right 
must he exercised promptly, and that if the application 

for leave to make such an amendment is delayed until after 

%/ 

final decree has been rendered and appeal taken and disposed 
of, it comes too late, is not authorized by the statute and 
was not within the contemplation of the framers of the 
law. In addition to this, the lower court did not base its 
final decree upon the ground that a suit at law should have 
been instituted instead of a bill in equity, nor did the 
Court of Appeals in its decision, as hereinbefore pointed 
out, aflirm the decree of the lower court in dismissing the 
bill (Hi the ground that plaintiff’s suit should have been 
brought at law instead of by a bill in equity. 

It therefore does not appear that either court has found 
that the proper proceeding which should have been insti¬ 
tuted by plaintiff was a suit at law, nor does it appear that 
‘‘at any stage of the cause” the plaintiff made application 
for leave to amend its pleadings so as to obviate the objection 
in question, or that such an application was denied. 

We respectfully submit that to hold that appellant is now 
entitled under the record in this case to have the case re¬ 
opened for the purpose of permitting it to file an amendment 
which would enable it to obtain a retrial of its cause of action 
in a court of law, notwithstanding the fact that the case was 
finally determined by a decree passed at a former term of the 
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court, would require this court to disregard the well-knowu 
rules of law and rules of court, and to assume and exercise 
a power of control over decrees passed at former terms of the 
court, which this court and the Supreme Court of the United 
States have time and again held that it did not possess, ex¬ 
cept ill the regular way on writ of error or appeal, and to 
extend the application of the provisions of section 274a of 
the Judicial Code far beyond the meaning and interpreta¬ 
tion of the language used in said section and the intention 
of the framers of the law. 

We respectfully submit that the appellee's motion to dis¬ 
miss should he granted; or, in the event this court should 
deem it necessary to pass upon the merits of the questions 
here raised, that the decision of the lower court should he 
affirmed. 

GEORGE E. HAMILTON, 
JOHN J. HAMILTON, 

Attorneys for Appellee. 
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